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Dear Ms Dortch. 

O n  March 24, 2003, the attached Notice of Written Ex I’urfe Presentation was filed with 
tlic Commission’s Oftice of the Sccrctary The filing was appropriately date-stamped “received.” 
~ I ~ h e  document has not yet appeared on the Commission’s Electronic Comment Filing System 
(“ECI;S”) 

For your convenience, twelve copies o f the  filing are enclosed for inclusion in the public 
record in the above-captioned proceedings Should you have any questions, please contact me. 

Counsel for EarthLink, Inc 
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Dear h4s Donch 

On h4arch 24, 2003;  he anaclied letler was delivered io Cha i iman  Powel l .  The 
purpose of ihe letter is IO explain Ihe legal obs~acles 10 using “ regu la~ory  parity” as a basis 
foI decisjon in the M’irelinc Bloadbmd pi-oceeding. 

Pursuant to Section I 1206(b)(2) ofrhe Commission's Rules, eight copies ofthis Notice 
are being provided I O  you Eor Inclusion in the public record in the above-captioned proceedings. 
Sliould you have any questions, please conlact me. 

Kenneth R’Boley 
Counsel for EarthLink, Inc. 
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March 24. 2003 

Chairinan Michael Powell 
Federal Communications Commission 
445 I Yh Street: s w 
\Va!sliington_ D C 20554 

Re  Hegula~on  I’aritv a n d  the f+”iehiie Rioodbai7dProceeding 
/;_rParic Presentation, CC Docket Nos 02-33, 98-10. 95-20. 01-337 

Dear Chairman Powell 

FanhLink submits this letter to  esplain the legal obstacles to using “regulatory parity” as a 
basis for decision in the W/wh7e  Broirrlbmid proceeding As discussed below, judicial and 
Coinmission precedent are clear: achie\:ing l~egulatory parity is not itself a valid legal basis for 
Coinniission action. including deregulation of Bell Operating Companies’ (“BOC”) advanced 
services 
J1 and Conipre,-  h7qu11y safesuards on BOC sen)ices for the sake o f t h e  administrative (nor 
siaiutory) goal ofregulatory parlty Rather t h a n  seek I O  atlain “parity,” the Commission’s 
decisions in this proceeding must rest squarelv on whether a change to currenl access obligations 
achjeves a net increase in consumer welfare. 

Simply put, the Commission risks reversible error in this proceeding if i t  eliminates Title 

A s  an initial imatter: all sides in this proceeding would agree the Commission should tailor 
its decisions to the mandates o f t he  Communications Act Hoivever, a review o f the  Act 
demonstrates tha t  the FCC has no slatutory authority IO sel regulatory parity as its goal in this 
proceeding or to e h a t e  i t  above the express goals set fonh therein Legislative history o f the  

I .  J h e  assened “ r e p u l a t o ~  parity” ob-iective in this  proceeding on wireline broadband obligations 

would apparentl!# only mean deregulation of the  B O G  i . e  . a reduction ofaccess obligations for 
iiicurnberir LECs would rend loa-ar~d a parity of regulation vis-a-\Jis the lack ofregulaljon on cable 
modcm senice See, 117 rhe .Uorfe? oJAjp.o,uriare l’i-anicii~oi-kjor Broadband Access IO Iiirei-iiei 

oi’el- f 4 7 w h e  F~ocilirres~ Notice of.&oposed Rulemaking. CC Dkt. No 02-33, FCC 02-42, 7 6 
(rel .  Feb 15; 2002) (FCC “will s t rke  to de\elop a n  ana ly ica l  framework tha t  is consistent, to the 
extent possible_ across multiple platforms”). 

I 
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Telecommunications Act of 1996 (“1996 Act‘.) confii~ms this lack of statutor)~ authority. In fact, 
the Senate version o f t h e  Act. a s  reponed by the Senate Commerce Committee and as adopted by 
the Senate. contained a Section 305 emitled “Regulatory Parity’’ 
(‘ongiess ultimately decided to eliminate regulalon parity as a goal o f t h e  Act and rejected this 
portion ofthe legislation in the f ~ n a l  bill appro\,ed bv both houses of Congress and signed by then- 
Piesident Clinton. 

Significantly, however, 

Neither has Congress implicitly endorsed regulatory parity as a goal of the 
Communications Act. Indeed. the struciure of the .4ct imposes distinct obljgtions on providers 
e\cn where competitive overlaps may occur .. I n  those few instances where Congress has set 
r c y l a t o r y  parity of competitors a s  a goal. i t  has done so explicitly and  has imposed limits on the 
scope of decisions made for i h e  sake of regulaton parit), Perhaps the best example is the 
eiiactment of Section 6002(d) o f the  3993 ORU’(codif ied a t  footnote I of  Section 332(c) o f t he  
Act) dealing x i t h  transitional regulation for mobile senlice providers, where Congress directed the 
FCC i o  establish “~echnical requirements that are cornparable 10 the technical requirements that 
applv 10 licensees tha t  are providers of substantially similar common carrier services.” 
there. ho\\ ever. Congress never directed the FCC to eliminate competitive safeguards in wireless 
sewices for rhe sake o f r e ~ u l a r o ~ ) ’ p a r i ~ ) ~ ,  and the Commission refused to elevate the specific 
laneuage of 5 3 3 2  above iis statutory mandate to foster consumer welfare As the Commission 
explained in ,44cCm4wATcPT“ nhere BOCs argued tha t  ATK.TiR4cCaw should be subject to the 
same hlFJ restrictions as  the BOCs. 

Even 

’ S.  652. “Telecommunications Coinpetilion and Deregulation Act of 1995,” 5 305: as reponed in 
S. Rpt .  Wo 104-23. A copy of Section 305 is attached hereto. 
’ Cott7pal-e 4 7  U.S.C 9; 251(b) l I i d 7  5 251(c) ( s t a ~ u ~ e  sets out additional rep la to ry  requjrements 
for incumbent LECs vis-a-vis competitive LECs); and S; 153(26) (CMRS carriers are not to be 
reuulated as “local exchange carriers” sub-iect 10 Section 251 (b) obligations absent FCC finding 
ihai  The)’ should be so rreared); Id :  9 3.32(c)(8) (tert~eslrial and satelljte mobile telephone carriers 
are not requii~ed 10 pro\:ide unblocked access to long-distance carriers unless the FCC determines 
that  such a requirement would be in the public inierest). 

~ 4 7  L S C. 6 332(c) n ~ l  c111~ig 6 6002(d)(;)(B) ofthe Omnibus Budget Reconciljation Act of 
1993. 

/ t i  re ,4pplrcarions ojQ-aig 0. .I/k.Caw atid AT& 7. h d n a r a n d u m  Opinion and  Order, 9 FCC 
Rcd ~ S . ~ 6 ( 1 9 9 4 ) ; a ~ f ’ d . S B C i ’ . ~ ~ C ,  5 6 F 3 d  1 4 8 4 ( D C  GJ.  1995) 

I 
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"we reject the proposal, and all others made by the BOCs. ofparity for parity's sake. 
the Conimunjcations Acr does not require parity between competilors as a general 
principle -.6 

On reconsideration: while the ROCs relied upon the Section 332 regulatory parity language "to 
tieat all cellular carriers uniformly." the TCC held tha t  

"[dlespite joint petitioners' claims abou t  regulatory parity, the Communications Act 
requires us  io focus on conipetition thar benefits the public interest, not on equalizing 
competition among competirors.'" 

.As Tor the BOCs' Section 33'2 intupretation, the FCC poinied out that "Congress did not seek 
regulatory parit!. among different ChlRS pro\'iders for parity's sake alone Thus, no matter 
ho\v sirenuouslv the BOCs repeat rhe point, eliinination of competitive safeguards for the sake of 
regulatory paritv is not an objective o f t he  Communications Act and, thus, o f t h e  Commission, 
e\:en where Congress expressly calls for regulato~y parity on certain discreie matters 

Courts agree with iheFCC's consistent posillon ihal BOC arguments for deregulation in 
the name oTreplatory parity among competitors are fundamentally inconsistent with the 
Coiiimunicatjons Act For exanlple, the Sixth Circuit rejected BOC arguments challenging the 
F C C s  decision to impose a separale subsidiary requirement for BOC-affiliated wireless carriers 
bul no1 for other large wireless carriers: stating. 

Id.> at 5858 

Id., at 11795. 
GTL'.V]&e.s/ 1,. /--Cc'c. 233 F 3d 34 1 ,  3 4 5  (6" Cir 2000) (Court affirmed FCC decision to 

esrablish a separate subsidiaty requirement for in-region incumbent LEC-affiliated commercial 
wir~eless carrier. finding that the FCC correctly based its decision on the BOCs! bottleneck control 
over wireline neiwork and potential lo engase i n  anticompetitjve behavior despite the resulting 
lack of regu la ton~  parity)_,?*Ie/chel- 1'. FCC 134 F 3d 1143: 1149 (D.C Cir 1998) (Coun upheld 
FCC decision to forbid incumbent LECs from acquiring Lh4DS liceiises, despite lack of regulatory 
parity, because the FCC h a d  adequately explained concern that incumbents would use the licenses 
Tor anticompetitive purposes) 

6 

' m o r a n d u m  Opijon a n d  O r d c o n  Reconsideration, 10 FCC Rcd 1 1786, 11792-93 ( 1  995). 
8 

I 



. (gIAampcrt ~r O’Connor, P.C. 

Letter io Chairman Powell 
EanhLink Ex Purrc (CC Dkt N o  s 02-33, 98-10, 95-20. 01-337) 
\.larch 24. 2003 
Pase 4 

“[ilhcre is no specific indication tha t  the Act sought to promote parity between AT&T and 
rhe Bell Companies If Congress had sought io preclude i he  Commission’s ability IO 

impose separate subsidiay requiremenis, il could have done so explicitly ”’O 

Since Congress chose no1 io pursue regulator! parity as a statuiory goal of rhe  
Coinmission. irevieuing C O U ~ S  will be skepiical. as [hey ha1.e been in the past, o f F C C  decisions 
ilial are effecii\ ’cly premised on a n  agenq-established goal of regulatory parity. In the seminal 
case: l i o ~ a i / ~ ~ ~ i  T e l q h ~ i e  Co. 1). hZ’C’. the D C Circuit made plain ihe hazards to the 
Commission of establishing regulatory parity as a goal for decisionmaking. 

“Coinpelition as a facioi~ might have some rele\’ance to the FCC decision, if competition 
had becn shown to be o f b c i ~ f i i  to the public o n  the communications routes in question 
Yet Ii is all loo embarrassingly apparent that  ihe Commission h a s  been lhinking about 
cornpetition, not in terms priniarily a s  to its benefit to the public: but specifically with the 
objeci of equalizing competition among conipetiiors This IS 1101  rhe objeclive or role 
u.c.crpied bj, lmc’ to lhe Federal Coii i i i i i~i?i~~aiioi is Conrrn/ssio?l. As a resulf ofsous~ ig  
f i r s  0 1 7  comper/iorx, i iexi  0 1 7  coiiiperirioii, a i d  ~ h e i i  on Ihepubhc iuteresr, rhe FCC . . . 
/ ~ N . s  1101 mer irs .s/aruro/-ib, i1iipo.sed dug. 

To be consis~eni with Hmvuiiaii %J/tp/70i7e Co.. ihe Commission’s inquiry in the Wireline 
Hi-oodbarid proceeding should not be whether incumbent LECs and cable operators are subject to 
identical recgulation ~ they are not ~ but. rather: whether retention: modification, or elimination of 
ISP access rights under the Commission’s Coqvurrr. / /yu i iy  precedent would harm or advance 
the public interesi 

hlore t h a n  twenty years ago; the D C Circuit explained in M1C.S1K/’I7 Union Telegraph CO. 
1;. F-CCiIiat. while a n  incumbeni provider m a \  “objeci sironglv IO the Cornmjssion‘s failure 10 

equalize the re~ula iory  burdens to which ii and [a competiior] are subject”12 and while the 

G72A41d14.e.rr /,7c. 11. FCC:. 233 F 3d ai j 4 7  Nor does a n  earlier appellate decision on this I 0 

issue, Crlxirmari Hell 7klejhnie Co. I). FCC, 69 F .3d 752 (6Ih Cir. 19951, suppon a general 
agency obligaiion ofregulaioq.  parity, as ihe BOCs may argue Rather, the Ci~icri7r~a/1 Bell coun 
iernanded the FCC’s disparate treatmen1 lowards BOCs because ihe agency had failed 10 provide 
a raiional explanation for not eliminating the separate subsidiary obligaiion. On remand, the 
agent!) did provide a reasoned explanation on the record. and ihe Sixth Circuit in GTEAdiaSvesr 
ihen afirmed the FCC.s decision 

Haii,urian 7i,/ep/io/ie Co. 1;. FCC, 498 F.2d 771. 775-776 (D C Cir. 1974) (emphasis added) 
Wi~.wm 1:i7ioii Trlcpruph (’0. 1:. FCC. 665 F 2d 1 1  I ? _  1 I I 8  (D C: Cir 1981). 

I1  

.- 
1‘ 
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incumbent may argue ihat the FCC's actions demand "reversal 
achieved,"" these arpuments are "without nierit."I4 As the coun explained, 

. until regulatory parity is 

"[E]qualization of competiiion is 1101 in itself a sufficient basis for Commission action. 
Instead. as the Commission recognized, i t  must evaluate ihat action in terms of the public 
benefits, as pro\,ided by Htiwaiiari ~ e k ~ ~ h o r i e  Co. 1'. FCC . 

iiei,e.ssuri]L obliged io culisider oilier iriirr-esis, hoii tver, yurricularly ihe public k, arid we 
i.uriiioi rcqurr-e 111eir disrrpatdjor- ihr sake qf ii711i7cdiaie regirlaioryparit)~ ',Is 

. The Coninfission was 

\.lore recently, in SBC Cor7i)i71///ica/iori.s liic. I). FCC, the court reiterated that "[tlhe Commission 
is 1101 at libenv to subordinate ihe public inierest lo a desire to 'equaliz[e] compeliljon among 
compeiiiors. ..:I6 

The Communications Act charges the FCC with rulemaking authority not so that i t  may 
tinker wi th  the market shares ofcable versus incumbent LEC platforms, but rather so it  may 
piomulgate rwgulations thai  furiher the public interest I n  EafihLink's view: the record ofthis  
proceeding demonslriites t h a t  the (70iiipurcr Iriyuirj. access obligations continue to serve a vital 
role for consumers U'hile i t  \rould be impracticable to repeat all the evidence here, the record 
shows ihat ISPs offer a \,ariety of functionalities and ser\,ices that consumers value, and that 
althou2h ihe incumbent LECs' ISPs can panicipaie fully in the market, they cannot possibly 
match the enoinious iwie ty  of competing oflerierinps, including price and cusiomer service 
packages: a\,ailable in the 1SP marketplace today Funhermore, the presence of cable does not 
significantly alter 1he public interest calculus because there are no access requirements on the vast 
niajoritv of cable systems today I n  other words, without the incumbent LEC's platform, 
consumers have limited or no choices among broadband ISP sewices and prices, and so the 
Cui77pirw /mpiq. obljpa~ioris hold as much public imponailce today as they did when the 
Commission repeaiedlv afirmed them over the past decades." 

"Id,at  1120 
I 4 / d : a t  1121 
" I d ,  at 1122 (emphasis added) 
16 JBC Cur~~n/w~~c.u/io,is/ric. I .  FCC, 5 6  F.3d 1484,  1491 (D C Cir 1995) (clrlng Hawaiian 
/elc~pholie: 498 F.2d at 776) 

In  fact, just four years ago, the Commission again stressed the importance ofthese obligations 
1 7 1  ihe 1i4uiier q/Cornpuier Ill Furiher. Heriiaiid Proceedrrigs: Repon and Order, 1 4  FCC Rcd. 
4289: 7 1 1  (1999) ("We believe tha t l  in today's telecoinmunicaiions market, compliance with the 
Commission's CEI requiremenis remains conducive io the operation of a fair and compeii1ive 
markei for information sen-ices ' ). id.: ai 1 16 ( "We disaeree with SBC and  BellSouth that CEI 
(fooinoie continued on next page) 

I i  

.. 
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Finally. there is no legitimate concern in this proceeding th ;  incumbent LECs have a 
coi i~t i i~i ional  claim lo regulator\; parit!,: as some BOCs have inlimated Disparate regulation 
does not raise equal protection or due process concerns unless the FCC‘s actions are arbitrary or 
fail I O  shoiv a iralional basis l X  An! heishieiied consti~uiional scrutiny would be unwarranted in 
!his proceeding because BOCs are not a constilu~ionally “suspect class ’’ The FCC‘s disparate 
regulatory trcatnienl would be subject to  the least restrictive, rational basis review.” Similarly, no 
Firs1 Amendnieni issues arise: because Tjile 11 and the Com,mrer h q u i y )  rules are content-neutral 
obligations directed a1 the ROCs’ bottleneck conlrol over common carrier access facilities and 
h a \ e  no impacl on  lie BOCs‘ informalion senices: editorial conlrols, or speech.” Indeed, these 
obligations are indislinguishable h~om other access obligarions of common carriers promulgaled by 
the Congress, the Commission. and fhe Stales and  should face no special conslitutional scrutiny. 

(foolnole continued from previous page) 

and other safeguai~ds are suri~ogates for competition, and because there are so many competitive 
ISPs. such surrogales are no longer needed. 
tha t  our progress in implementing [he 1996 Act has reduced the lhreal of discrimination 
sufiicienily to warran1 remo\:al of any of these addi~ional safeguards at this time.”) wcon., Order, 
14 FCC Rcd 21628 (2001). 

C1/7cm17urI Be// 1:. I;CC 69 F 3d 752, 765 (6* Cir 1995) (coun declined to overturn FCC 
decision, finding a rational basis for disparate treatment of SMR and cellular providers). 
”BeIISourh 1,. F~CC, 162 F. 3d 678, 691 (D C Cir, 1998) (“The differenlial treatment o f t he  
BOCs and  non-BOCs is neither suggestive of punilijie purpose nor particularly 
~iispicious Accordingly: we need only sub.ject Section 271 to rational basis scrutiny.!! (citation 
omitt ed)) 

Lt.ori7ei:r 1’. .Wedlock. 499 U S 439. 449-450 (1991) (finding no precedential support for claim 
i h a l  Firs1 .41nendrnent issue arises xhere  the government engages in  “intermedia and iniramedia 
disciiinination~~ \diere there is a n  “absence of an!; evidence ofintent to suppress speech or of any  
effect on the expression of panicular ideas”) 

Based on ihese circumstances, we  d o  not believe 

18 
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EarthLink looks forward to the opportunity to discuss these issues wiih you and to discuss 
h n h e r  \Thy the balance ofpublic iiilerest concerns weighs in favor of conlinuinp the rules for 
consumer access 10 ISPs \:ia the incumbenl LEC broadband networks. In accordance with the 
Conmission-s ewpurrc rules: an original and eight copies ofrhis letter have been provided to the 
Conmission Secretary for inclusion in the above-referenced dockets 

Sincerely: 

Nark  7 O‘Connor 
Kenneth R Bole\’ 
Counsel for EanhLink. lnc 

CC Commissioner Kathleen Abernath!; 
Commissioner Michael Copps 
Coinmissioner Kevin Martin 
Commissioner Jonalhan Adelsrein 
John Ropovin 
Marsha 34acBride 
Chrislopher Libenelli 
h4atthew Brill 
Jessica Rosenworcel 
lordan Goldstein 
Daniel Gonzalez 
Lisa Zaina 
\V i l  I iam h4 aher 
Carol R4attey 
h4ichelle Carey 
Jane Jackson 
Brent Olsen 
Harry Wingo 
Cathy Carpino 
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T r l r c o i n i i ~ t i i ~ i c a ~ i o n s  C o r n ~ ~ ~ i i i i o n  :iiid Derrgiilaiion A c t  of 1995 (Rcporrcd in Senate) 

SEC. 305. REGULATORY P A R I T l .  

Within 2 !ears afier ihe dale  ofcnacimeni of ih is  ACI .  and periodicallv thereafier, the Commission shall-. 

( 1 )  issue such iniodificalions or renninarions of the regulations applicable to persons offering 
telecornrnunicaiion~ or inrorinaiion services under iitle Il; 111. or \/I of ihe Communications Acl  of  I934 as 
are necessa? to implement ihe changes in  such  .Act made by this Act ,  

( 2 )  i n  the  regulaiions tha i  app lv  io inregrared ielecoinniunica~ions service providers. take inlo account the 
unique and disparate hisiories associared m i t h  i h e  de\:eloprnent and relalive marker power of such 
pro\jiders. making such rnodificaiions a n d  ad-iusimenis a s  are necessary i n  the regulation of such providers 
as are appropriaie to enhance cornperilion bein,een such providers in  light of rhat history; and  

(3) pi~ovide for periodic reconsideraiion of a n y  rnodificalions or ierrninarjons made to such regulations, 
wilh Ihe goal of applying rhe same sel of regulatory requiremenls I O  all integrated telecommunications 
sewice proljiders, regardless ofwhich panicular ielecomrnunicalions or information service may have been 
each provider's original line of business 


